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  CHAIRMAN DECKER: 1 

  Next up is the Applicant, Isle of Capri.  2 

  ATTORNEY STEWART: 3 

  Good afternoon.  And may I please the 4 

Board, my name is Mark Stewart with Wolf Block on 5 

behalf of IOC, Pittsburgh.  We appreciate the 6 

opportunity to be before the Board today, and we have 7 

appreciated all of the Board's efforts through this 8 

entire long and arduous process. 9 

  Through all of our submissions to the 10 

Board, our hearing, our brief, we are confident that 11 

IOC, Pittsburgh has clearly and convincingly 12 

demonstrated its application best satisfies the 13 

requirements of the Gaming Act, is in the best 14 

interest of Pittsburgh and is in the best interest of 15 

the Commonwealth, and we stand on the same. 16 

  As was mentioned, we had originally 17 

intended to waive these arguments.  There were 18 

obviously some late developments that occurred last 19 

week regarding Mr. Balsillie, who appeared before this 20 

Board, and the Penguins.   21 

  We realize that those developments are 22 

not in the record, but we felt it particularly 23 

important to come before this board and make it 24 

absolutely clear that we were completely blindsided by 25 
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these developments.  IOC was not involved in them.  1 

IOC was never involved in his dealings with the league 2 

or the team or the Pens dealings for that matter.  3 

  On the subject of a new arena, we have 4 

fully briefed the advantages of Isle's funding plan in 5 

our brief.  We won't repeat them here and belabor the 6 

issue.  We simply note that it was true on December 7 

28th, when we filed our application, and it is true 8 

today that IOC is the only applicant who has offered a 9 

full $290 million in upfront funding for an arena.  We 10 

--- yes, sir. 11 

  MR. MARSHALL: 12 

  If you can tell us, is there a breakup 13 

provision in the IOC deal with the Penguins?  Or let 14 

me ask it another way.  Could --- you mentioned that 15 

IOC was awarded the license.  Penguins go ahead.  If 16 

they want to leave, can they pay some amount of money, 17 

$10 million, and get out of that commitment? 18 

  ATTORNEY STEWART: 19 

  No. 20 

  MR. MARSHALL: 21 

  There is no breakup fee? 22 

  ATTORNEY STEWART: 23 

  The terms of the agreement are, 24 

obviously, confidential. 25 
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  MR. MARSHALL: 1 

  Right. 2 

  ATTORNEY STEWART: 3 

  We're happy to discuss them with the 4 

Board.  The scenario that you painted, that if Isle 5 

got the license, could the Penguins pay an amount and 6 

get out of the agreement?  The answer is no.  There is 7 

no such breakup fee that would permit that type of 8 

situation.  The breakup --- the agreement, and I think 9 

it's already been reported, has certain exclusivity, 10 

you know, provisions going the other way, as far as 11 

supporting --- to the benefit of Isle of Capri before 12 

the license is issued, that we're not just one upped. 13 

  MR. MARSHALL: 14 

  Let me ask this.  So is it fair to 15 

characterize this, in the event that IOC is awarded 16 

license, the Penguins are guaranteed --- 17 

  ATTORNEY STEWART: 18 

  Exactly. 19 

  MR. MARSHALL: 20 

  --- to stay in the City of Pittsburgh for 21 

20 years? 22 

  ATTORNEY STEWART: 23 

  The 4 are guaranteed to stay in the City 24 

of Pittsburgh for 20 years.  And in fact, not just the 25 
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Lemieux group, but any potential new owner of the 1 

Penguins will be bound to stay in the City of 2 

Pittsburgh for 20 years, should Isle of Capri get the 3 

license. 4 

  MR. MCCABE: 5 

  May I ask ---? 6 

  ATTORNEY STEWART: 7 

  Yes, sir. 8 

  MR. MCCABE: 9 

  To understand this, any new prospective 10 

buyer has to agree to keep the Penguins in Pittsburgh 11 

for 20 years? 12 

  ATTORNEY STEWART: 13 

  Yes, sir. 14 

  MR. MCCABE: 15 

  Would that be terms of the agreement of 16 

the sale? 17 

  ATTORNEY STEWART: 18 

  Yes, sir.  And in fact, as was submitted 19 

in IOC Exhibit 16, an excerpt of the language that was 20 

in the purchase agreement and included such an 21 

assignment and assumption of that obligation by Mr. 22 

Balsillie's company, that same type of language will 23 

be in any agreement that the Penguins enter into with 24 

any buyer should Isle of Capri get the license. 25 
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  MS. COLINS: 1 

  Well, let me ask it this way.  Should a 2 

buyer breach that agreement, are there liquidated 3 

damages in the amount of how much? 4 

  ATTORNEY STEWART: 5 

  There are ---. 6 

  CHAIRMAN DECKER: 7 

  I don't think --- if the dollars are an 8 

issue, don't mention the dollars. 9 

  ATTORNEY STEWART: 10 

  Okay.   11 

  MS. COLINS: 12 

  But --- all right.  But go on. 13 

  ATTORNEY STEWART: 14 

  Certainly.  There are liquidated damages, 15 

provisions of the agreement.  Frankly, I believe that 16 

Isle of Capri would have injunctive relief, and 17 

specific performance that it could pursue to prevent 18 

that and enforce ---. 19 

  CHAIRMAN DECKER: 20 

  Aren't liquidated damages in lieu of 21 

something like that?  I thought liquidated damages 22 

means just like in any agreement.  That's when you pay 23 

when you take a hike. 24 

  ATTORNEY STEWART: 25 
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  Again, my understanding is that --- and I 1 

don't, obviously, have the joint development agreement 2 

with me. 3 

  CHAIRMAN DECKER: 4 

  That's okay. 5 

  ATTORNEY STEWART: 6 

  And I would make my comments subject to, 7 

obviously, the actual text of the document, which is 8 

in the record.  My understanding is that the Isle of 9 

Capri has the ability to enforce the provision and 10 

prevent the team from leaving if it is awarded the 11 

license.  It is not simply the matter of buying their 12 

way out. 13 

  CHAIRMAN DECKER: 14 

  So as a condition --- I couldn't 15 

negotiate if I were going to buy the team, a condition 16 

precedent that says that I'm out of this deal.  I 17 

won't buy it unless I have more freedom to deal with 18 

this thing, the deal with moving the team down the 19 

road, unless I get the deal exactly as I want.  So 20 

that would make me ineligible to be a buyer under your 21 

scenario? 22 

  ATTORNEY STEWART: 23 

  That's my understanding. 24 

  CHAIRMAN DECKER: 25 
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  Okay. 1 

  ATTORNEY STEWART: 2 

  If Isle gets the license. 3 

  CHAIRMAN DECKER: 4 

  That's correct.  Yes. 5 

  MR. MARSHALL: 6 

  But IOC and the Penguins have a contract. 7 

  ATTORNEY STEWART: 8 

  Correct. 9 

  MR. MARSHALL: 10 

  And I guess the question I would have is, 11 

under the terms of that contract, are the Penguins 12 

then prohibited from selling the team to anyone 13 

without that accompanying language?  So it's by virtue 14 

of the contract that exists right now, --- 15 

  ATTORNEY STEWART: 16 

  Right. 17 

  MR. MARSHALL: 18 

  --- the Penguins are prohibited, --- 19 

  ATTORNEY STEWART: 20 

  Yes. 21 

  MR. MARSHALL: 22 

  --- from selling to Chip Marshall 23 

Enterprises without that provision in. 24 

  ATTORNEY STEWART: 25 
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  Correct.  That is where they are required 1 

to assign and --- anybody who buys it is required to 2 

step into their shoes and assign and assume that 3 

obligation.  And if they would attempt to sell it to 4 

someone who wouldn't be doing that, Isle of Capri 5 

would have the legal recourse to prevent that. 6 

  MR. MARSHALL: 7 

  So it's not a question of just being 8 

IOC's or the Penguin's intention, it's in there in the 9 

contract agreement? 10 

  ATTORNEY STEWART: 11 

  It's in the agreement, yes. 12 

  MR. MARSHALL: 13 

  Great.  Thank you. 14 

  ATTORNEY STEWART: 15 

  And that's supplement seven Exhibit C in 16 

the record. 17 

  CHAIRMAN DECKER: 18 

  We'll look at it. 19 

  MR. COY: 20 

  I guess, Counselor, my question is.  What 21 

is the Board to take from Mr. Balsillie's presence 22 

here last week and assurances last week to us, and 23 

then his action three or four days later? 24 

  ATTORNEY STEWART: 25 
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  Well, Commissioner, as I said, we were 1 

completely taken offguard by his actions a couple days 2 

later.  And we have not been involved in his dealings 3 

with the team or the league and have no firsthand 4 

knowledge of what the hiccups were or anything else, 5 

or what the reasons were for his departure. 6 

  CHAIRMAN DECKER: 7 

  A big hiccup. 8 

  ATTORNEY STEWART: 9 

  Excuse me.  I honestly can't, you know, 10 

ascribe a motive to him or his reasons.  Obviously he 11 

testified that any plan for a new arena had to be 12 

economically viable.  He cited in his testimony the 13 

team's bankruptcy on two separate occasions.  And I 14 

think his words were that the uncertainty over the 15 

arena was enormously troubling to him.  But beyond 16 

that, I don't --- how that plays in, I just don't have 17 

the firsthand information and I can't ---. 18 

  MR. COY: 19 

  So he did not share his thoughts with 20 

you, either beforehand or afterwards? 21 

  ATTORNEY STEWART: 22 

  We were completely surprised by his 23 

actions, afterwards, and he did not share his thoughts 24 

with us beforehand.  All we knew was what he had 25 
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stated to the Board and what we were aware of from 1 

reading the press reports, frankly. 2 

  CHAIRMAN DECKER: 3 

  Okay.  Thank you.  Any --- please.  I'm 4 

sorry. 5 

  ATTORNEY STEWART: 6 

  The one point that we also wanted to get 7 

across today was that this arena and the Isle's plans 8 

for the arena is really about more than just the Pens. 9 

It is about the community.  It is about benefiting the 10 

entire region.  It's about being part of an overall 11 

plan to redevelop and revitalize Downtown Pittsburgh 12 

and the Hill, and it's about creating revenue 13 

generating synergies with a world class casino sited 14 

right next door to it. 15 

  In sum, Isle of Capri offers the Board a 16 

world class flagship casino at the best site, with the 17 

best access in the City of Pittsburgh, with the most 18 

revenue generating synergies and the most community 19 

give backs.  And all from an operator and an owner, 20 

that is a first class gaming and development company 21 

and a true community partner. 22 

  We respectfully request that the Board 23 

grant IOC a Category 2 license.  Thank you. 24 

  CHAIRMAN DECKER: 25 
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  Thank you.  Anymore questions?  1 

Commissioner McCabe? 2 

  MR. MCCABE: 3 

  I have a comment.  I'm a little concerned 4 

about all this uncertainty about an arena.  From my 5 

understanding, it isn't uncertain that Pittsburgh's 6 

getting a new arena, either through IOC or plan B.  7 

Dan Onorato has come out and says they're starting 8 

construction or destruction, or working on the site 9 

come January.  Pittsburgh's getting a new arena, it's 10 

just who's going to pay for it is the uncertainty. 11 

  From my understanding of all the facts, 12 

is Isle of Capri going to pay for it, or is plan B 13 

going to pay for it?  Is that a correct statement? 14 

  ATTORNEY STEWART: 15 

  Commissioner, that's a view you can take. 16 

I mean, we have fully briefed the potential issues and 17 

uncertainties and problems for plan B.  There are some 18 

questions about certain funding sources, whether they 19 

can be used.  There's some questions about the timing, 20 

construction has to happen right away, but the casino 21 

operator who's going to provide debt service payments 22 

on those bonds is presumably not going to start making 23 

those payments until they're up and running. 24 

  The same would be true with the team.  25 
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The team is a funding source.  If that's not worked 1 

out, maybe it will be, but if it's not, that can be an 2 

issue.  And again, there's timing issues there. 3 

  Our point is really more to the fact that 4 

assuming there is another plan, and assuming it does 5 

come to fruition, IOC's plan is still the best plan 6 

for Pennsylvania.  It guarantees the money and pays it 7 

up front and has a plan to cover cost overruns.  8 

There's a binding agreement with the Pittsburgh 9 

Penguins.   10 

  It uses no public money.  The alternative 11 

plan has talked about $210 million over 30 years of 12 

money that would otherwise benefit Pittsburgh and the 13 

region.  And I know the Commissioners from the 14 

Pittsburgh area certainly, probably, have thoughts 15 

about how that can better be used to help the city and 16 

to help western Pennsylvania.  And ultimately, Isle's 17 

plan is the only plan that, again, cites the casino 18 

and the arena together, creating the revenue 19 

generating synergies that will produce the most 20 

revenue for the Commonwealth.  Thank you. 21 

  MR. RIVERS: 22 

  Mr. Chairman? 23 

  CHAIRMAN DECKER: 24 

  Yes, please.  Sorry, Commissioner Rivers. 25 
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  MR. RIVERS: 1 

  Listening to you talk about where we are 2 

and where you are at this particular juncture and the 3 

fact that the Penguins sale has fell through, I was 4 

taken aback by your closing comment where you talked 5 

about your concern about the community, the city in 6 

its entirety, and that your focus was on that as well 7 

as the arena. 8 

  It seemed to me from the beginning to 9 

this particular point, that we heard more about the 10 

arena than we heard about your commitments to the 11 

city, your commitments to the community, your 12 

commitments to the region in general.  I mean, all of 13 

your commitments evolved around the arena.  And 14 

obviously, Pittsburgh is more than just an arena.  I 15 

mean, how do you respond to that? 16 

  ATTORNEY STEWART: 17 

  Well, you're absolutely correct, 18 

Commissioner, that Pittsburgh is more than just an 19 

arena.  And Isle of Capri announced from day one and 20 

was very --- has been working very hard on its master 21 

plan to redevelop the entire Hill area, the Hill 22 

District.  The $350 million redevelopment that will 23 

include mixed income housing, and it has focused on 24 

its Pittsburgh First Foundation, which will have a $1 25 
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million a year donation specifically targeted at 1 

helping the community.   2 

  There are countless efforts that it has 3 

taken to do more than just an arena.  Those have 4 

always been there from the very start, and we've tried 5 

to emphasize those every bit as much as we have the 6 

others.  Unfortunately, or however you want to 7 

characterize it, the Penguins is a very public and 8 

prominent issue.  But to the Isle, the community is 9 

just as important if not more so.  It's the catalyst 10 

of the whole thing.   11 

  In fact, we just announced, and it was in 12 

the record --- referenced in the record on December 13 

13th, that we're creating Hill Entertainment Services 14 

District to make sure --- to go that extra mile and 15 

make sure that the benefits that we will bring for all 16 

of the city and for the folks in the Hill will be 17 

maximized to the fullest.  And we feel very strongly 18 

about that.  We've taken real concrete steps to 19 

accomplish it.  We've gotten master plan approving 20 

from the City of Pittsburgh, and we're on our way to 21 

making it a reality and making it a better Pittsburgh 22 

for everyone.  Thank you. 23 

  CHAIRMAN DECKER: 24 

  Thank you very much.  Any other 25 
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questions?  Thank you, Counsel.  I appreciate it.  1 

Thank you for being here. 2 

* * * * * * * * 3 

HEARING CONCLUDED AT 12:45 P.M. 4 

* * * * * * * * 5 
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